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FOR THE DISTRICT OF COLDIBIA 
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UNITED STATES GF AMERICA | 
vs Criminal No. 1998-68 


JACK K. WOLL 
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RELEVANT DOCKET ENTRIES 


1968 
December 9 Presentment and Indictment Filed (5 Counts) 


December 12 Arraigned, PNG entered, oral motion of deft. for release 
on personal recognizance, granted, bond. C/F Rep - 
G. Nevitt CORCORAN, J. Liftin, Esq. 


#1: P/NG withdrawn; P/G entered to Count 5; Deft. to 
remain on bond; ref. C/F SIRICA, J. Rep - P. Brock- 


meyer C/F 


February 20 #1: Mo to exclude material in Prosecutot’s Memorandum 
from presentence report; P&A C/S | 

March 6 1: Mo to exclude material in prosecutor's memo from 
presentence report heard, argued and denied. SIRICA, 
J. Rep - N. Sokal Morton Liftin, Esq. 

1: SENTENCE: Two (2) years, and a fine of $10,000.00. 

The sentence of imprisonment is pursuant to Title 18 
USC Sec. 4208(a)(2) which provides, and the Court 
specifies, that the defendant may become eligible for 
parole at such time as the Board of Parole may deter- 
mine, as to the fine, the defendant will stand commit- 
ted until he is otherwise released in the manner pro- 
vided by law. The Court recommends that the Di- 
rector of Prisons study this case from the standpoint 
of suitable place of confinement. Deft. Comm.; 
Comm. issued. Government’s oral motion to dismiss 
remaining granted, granted. C/F Morton Lifton, Esq. 
SIRICA, J. Rep - N. Sokal 


| 
April 20 J & C. SIRICA, J. 
| 
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UNTTN SvALWES DISuRICcY COURD 
POR Tis DISTICY OF COL. STA 


Holéing a Criminal ‘er: 


20 oe re ee ee. 


Grand Jury ifo. 2 Sworn in on Jenvary 3, 1968 


Ts) UTITED STATES OF AILRICA Criminal flo. 
4 


{ 
sack K. WOLL 


JOS? ADRIWUSSEIS 


Ve Grand Jury Original 


ee 08 00 ee.00 e@ 


Violation: 18 U. S. Code 371, 201 
(Conspiracy, Bribery) 


{he Grpna Jury Charges: 
FIRST hour 

frat comencing at a tine »vrior to August .1, 1954, an@ continuing 
there: i r up to the date of the return of this indictuwent, within the 
Distrit’ of Colwibia and in divers other places, Jac’: X. Yoll and Josef 
Aariaensseas, the deTenéants named herein, unlawcvlly, Zeloniously, willtully, 
and lognringly gic conspire, con?ederate and agree together, and with each 
other! and with others both known and unkmown to the grané jury, to coumit 


; 
offenses against the United States to wit, violations of ‘1tle 18 United 


stated Code Section 201 (brivery), and to Gecreud the United states: 


P) of, and concerning, its right to have its business and affairs, 
particularly the transaction of the official business of the Agency for 
antertational Develop.ient, an Agency of the Unitea States operating within 
the near of State, conducted free from corruvtion, fraud, improper 
and undue influence, cishonesty, unlawful impairxent and obstruction. 

) of, and ecncerning, ité right to have its officers and employees, 
partiqniarly the personnel of the said Agency for International Development, 
free * trensact the official business of the Uniteé States unhindered, 
unhammered , unobstructed and unimpaired by the exertion upon them o? 
dishonest, corrupt, unlawful, improper and undue influence, 


App. 3 | 
| 
(c) of, and concerning, its right and govermiental function of 
. 
eifecting the acquisition and rehabilitation of foreign excess property 


and its distribution to and utilization by, qualifying under-developed 
countries: through and by means of its officers and explayees in the 
pcency for International Develorment, unhindered, unhaupered, unobstructed 
and unimpaired by the exertion upon such officers and euployees or dise 
honest, corrupt, unlavful, iivoroper .and undue in? Inencel, 

¥ (¢) of, and concerning, its right to the conscientious, loyal, 


faithrul, Gisinterestec and unbiased services, decisions, actions and 


| 
perforuance of his duties by the defendant Jack I. voll, in his official 


capacities in the Agency for International Development , free from corruption, 
2. That at all times pertinent hereto, the defendant Jack K. ‘Joll 
was a nublic official acting for and on behal? o: the ait ved States in an 
official function for the Agency for International Develonuent. Fron 
septenber 11, 1964 until July lk, 1967 he was chars sed. with the duties, 
inter alia of signing contracts and othervise perfonzing the functions 
ig a contracting officer in ‘niwery, Belgium, for the mocurenent of all. 
ervices relating to the acquisition of material classified as foreign 
excess proverty under the provisions of the Foreign Poeiecaree Aet of 
1961, as amended. Frou on or about ‘Angust 1, 196k wnttl July 14, 1967 
Re was Director of Jiaterial Resources, Governuent Property Resources 
Division charged with the dutics, inter alia, of administering the programs 
Cealing with the acquisition, transfer end utilization of all foreign 
eee property. From on or about July 14, 1967 until on or about 
February 1, 1958 he was charged withthe duties, inter alia, of property 


ytilization in the ixcess Property Regional Office, Toyo, Japan. 


App. 4 


: It was part of the conspiracy that the defendant Josef Adriaenssens, 
togetiier with other co-consnirators vould offer and give to the defendant 
Jack Ke O11 and other co-conspirators “oo and other things of value 
vith tre latent to Intluence Jack K. :Joll and other conspirators in the 
perPoyaance of their official functions and duties relating to the 
awarding, amending and administering of contract CSD-720 between the 
United States of America and J. *: :l. Adriaenssens, i. 7., a Belgian 
corpoyation. 

i It was further part of the conspiracy that the deYencant Jack K. 
“MOLL and other co-conspirators upon accepting ané receiving such woney 
and other things of value woulée verform their official functions and 
autied pertaining to the afore:ientioned contract coe and otherwise 
then os ané yas then prescribed by lav. 

OFERY ACTS 

That at the tines and places hereinafter mentioned the said defendants 
committec, among others, the following overt acts in the furtherance of 
the said conspiracy end to effect the objecig hereinbefore avieces anc 
deserted. 

(2) On or about Moveuber 3, 1964 in Chateauroux, France, the defendant 


Jack X. voll met with the defencant Josef Adriaenssens. 


; 
{2) On or about April 8, 1965 in Aniveip, Belgium, the defendent 
b] 


Jack ij. ‘oll wet with the defendant Josef idriaenssens, Orval Landis and 
envarens of Joser Adriaenssens. 
(3) On or about toril 15, 1965 in Paris , Frence the defendant Jack X. 
It ret with another :gency Zor International Development official and 
‘an employee of Josef? Adriaenssens. 
(+) On or about Avril 17, 1965 the deendent Jack K. Jo11, drove to 


4 


Anstercam, “he iJetherlancs. 


App. 5 | 

(5) On or abou’ ipril 17, 1965 the deZendant Jack Xe Joll, in 
Sntwerp, Belgiun, signed Amendment fo. 1 to Contract ilo. csp-720 betyveen 
the United States of Siserica and the aforementioned J. & it Adriaenssens, N.V. 

(6) On or about July 5, 1965 in the Cornionvealth of Virginia, the 
defendant Jack X. ‘Joll received an envelope from an employee of the 
defendant Josef Adriaenssens. | 

(7) On or about July 6, 1965 in Arlington, Tixcinia, the defendant 
Jack K. Joll affixed his signature to a docuwient. | 

(8) 0m or about Woveuber 2, 1965 Jack X. oll travelled from the 
United States to Frenkfurt, Germany. . | 

(9) On or about Hoveuber 12, 1965 the defendant Jack K. voll, in 
Antwerp, Belgium signed \mencment ilo. 3 to Contract csy-720 referred to 


| 
in Overt Act ilo. 5. 


(10) On or about Avril 10, 1966 in ‘nitvery, Belgtua the defendant 
Jack K. ‘ioll met with the defencant Jose? Adriaenssens. | 

(11) or about ipril 18, 1966 the devendani Jack re Joll met 
with another Agency for International Developaent official and an employee 
of the cefendant Jose? idriaenssens in Chaveauroux, Fran . :- 

(12) On or about Avril 22, 1966 in Powe, Italy the aefendant Jack X. 
Joll affixed his signature to a docwneni. | 

(13) On or adout July 4+, 1966 the defendant Josef artnenssers 
handec. a swa of money to 2 Belgian ‘tational. : 

(14) On or about July 5, 1966 within the District of Columbia, the 
defendant Jack KX. /oll received a sun of money irom an euployee or the 
defendant, Josef Adriaenssens. | 


(15) Om or abows Jenuary 14, 1967 in Brussels, Delgiua the defendant 


Jack K. :Jol1 boarded a plane for Roe. 
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(36) On or about “mril 5, 1967 in Antwerp, Belgium, the defendant 
Josef |\driaenssens nandecd c sum of money to a Belgian vational. 

(\L7) Oa or about June 1, 1967 in Lisbon, Portugal, the defendant 

Ke Voll met with an emmloyee of the defendant Jose? idriaenssens. 

(18) On or about June 12, 1967 in gurich, Svitzerland, the ¢efendant 

< %. YOLL met with an employee of Josef *¢riaenssens. 

in violation of 16 United States Code Section 371. 
SECCWD COUNT 

rae second paragrapa ov Count One of this incictuent is by reference 
incorforatea into and made a nart of this Cons 
2. On or about July 5, 1966 within the District of Columbia, the 
aerenfant Josef. Adriaenssens, well knowing the said Jack K. loll was & 
pout official, unlawfully, willfully, Yeloniously, and corruptly, gave, 
rs and indirectly, a swum of money and other things of value to the 
said Jack %, oll with the iutent to influence official acts in respect 
to nis duties hereinbefore described, anc with the intent to influence 
the said Jack K. oll, in respect to said dutics, to coumit, collude in, 
allow and make opportwilty for the commission of a fraud on the United 
States. 


b 
x 1 
‘In violation o? 18 United States Code Section 201(b). 


. 


i 
*(10) On or about April 16, 1956 in Antwerp, Belgiua the defendant 


ae ‘Toll met with the defenéant Jose? Adriaenssens. 


, (12) On or about + >ril 18, 1966 the devendant Jack K. Joll, met 
with! enother Agency for International Developaent official and an panvoves 
of the cefendant Josef .idriacnssens in Cha%eauroux, France. 

((12) On or about April 22, 1966 in roue, Italy the defenéant Jack X- 


, 


Joll affixed his signature to a docunent. 
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(13) On or about July 4, 1966 the defendant José xf Adriaenssens 
handeé a sum of money to « Belgian ‘ational. ; | 
(14) On or about July 5 » 1966 within the District of Columbia, the 

1 defendant Jack XK. Joll received a sun of money from ay employee of the 


defendant, Josef Adriaenssens. — 


(15) On or abows Jeauary 14, 1967 in Brussels, Pelgiua the defendant 

Jack K. ‘Jo1l boarded a plane for zone. | 
/ (16) On or about tori 5, 1957 in: HERES belgium, the defendant 

: Josez Adriaenssens handed < sum of money to a Belgian ational, 

(17) On or about June 1, 1967 in Lisbon, sore the defendant 

Xx. Voll met with an ewnloyee of the defendant see iSriaenssens. 

(18) On or about June 12, 1967 in Turich, Svitverland, the defendant 

kX. oll met with an emoloyee of Josef sérisenssens. 

: In violation of 16 United States Code Section sn. 
S8CcOD cout | 
The second paragrazh of Count One oF this ames is by reference 
incorporated into and made a part of this Count. | 

2. On or about July 5, 1966 within the District c Columbia, the . 
*aerendant Josef. Adriaenssens, well knowing the said Jack K. Joll was a 
public official, unlavfully, willfully, Zeloniously, and corruptly, gave, 
directly and indirectly, a sum o? money and other things of value to the 
said Jack X. loll with the iutent to influence official acts in respect 
to his duties hereinbefore Cescribed, ane with the intent to influence 
the said Jack K. voll, in respect to said dutics, to coumtt, collude in, 
en and make opportunity for the commission of a fraud oo the Unthed 


States. 


In violation of 18 United States Code Section 201(0 


i 
{ 
‘ 


THIRD COVT: 
4 


App. 8 


thet seconé paragraph of Count One of this indictment is by reference 
incorporated into and iade a part or this Count.’ 

2. On or about July 5, 1966 within the District of Columbia, the 
defendant Jack K. ‘Joll, unlarfully, willfully, Seloniously, and corruptly, 
directly, an@ indirectly, accegied, received and agrecd to receive a sun 

x 
ef money ané other things o7 value for himself in return for being influenced 


dn his performance of official acts in respect to his duties hereiabefore 


1 
described ané for being influenced, in respect to said duties, to commit , 


collude dn, allow and wake opportunity for the comzission of a fraud on 
the United States. 

In violation of 16 United States Code Section 201(c). 

FOURS agi 

i a naragranha oF Count One of this indictment is vy reference 
incorporated into ané mace a part of this Count. 

2. On or about July 5, 1966 within the District of Colwbia, the 
defencant Josef? Adriaenssens, unlawfully, willfully and feloniously gave, 
directly and indirectly, a swa of money and other things of value, to the 
said Jack X. oll for and because of official acts performed, and to be 
perfomed, by the said Jack K. Joll in respect to his duties hereinbefore 
described. 


In violation of 13 United States Code Section 201(7). 


FIFTH COUT 

The’ second parazraph of Count One of this indictwent is by reference 
incorporated into and nade a part of this Count. 

2. Qnor about July 5, 1966 within the District of Columbia, the 
de?endant Jack %. vJoll unlavfully, willfully and feloniously, directly 


and indirectly, accepted, received ane agree@ to receive a sum of money 


App. 9 
and other things o? valve Por and because of official acts, perforued, 
and to be »erforucc, dy hia, in respect to his duties hereinbefore described. 


: 
In violation of 10 United States Code Section 201(¢). | 


Attorney oF the United States in 
ang for the District of Columbia 


4 TRUS BILL 


[Caption Omitted in Printing] 


MOTION TO EXCLUDE MATERIAL IN ROSE URCREY 


MEMORANGUM FROM PRESENTENCE REPORT 


DEFENDANT MOVES THAT CERTAIN MATERIALS PURPORTING TO SUMMARt ZE 


| 
ACTIVITIES OF THE DEFENDANT AND OTHERS PRESENTED ON BEHALF OF THE UNITED 

7 | 
STATES ATTORNEY To THE CHIEF PROBATION OFFICER FOR THE DISTRICT OF CoLUMBIA 


ON OR ABouT JANUARY 21, 1970 BE EXCLUDED FROM CONSIDERATION BY THIS Court 
IN THE SENTENCING OF DEFENDANT AND BE EXCLUDED FROM CONSIDERATION IN THE 
Cuter PrRoBATION OFFICER'S PRESENTENCE REPORT. IN SUPPORT OF THIS MOTION 
DEFENDANT SHOWS AS FOLLOWS: 

1. THE MATERIALS SUBMITTED APPEAR TO BE UNEDITED EXCERPTS FROM 
THE PRESECUTING ATTORNEY?S MEMORANOUM PREPARED FOR THE TRIAL OF THIS CASE 


AND THUS CONSTITUTE CONCLUSIONS OF WHAT THE PROSECUTION HOPED TO PROVE AND 


| 
NOT AN )BJECTIVE STATEMENT OF FACTSe 


App. 10 


2. THE MATERIALS SUBMITTED CONTAIN STATEMENTS RELATING TO CHARGES 
IN COUNTS OF THE INDICTMENT WHICH THE GOVERNMENT AGREED TO DISMISS UPON 
DEFENDANT'S PLEA OF GUILTY TO THE FIFTH COUNT OF THE INDICTMENT. 
, 3. THE MATERIALS SUBMITTED CONTAIN CHARGES RELATING to CRIMES TO 


+4 
ven DEFENDANT HAS NOT PLEADED GUILTY AND OF WHICH HE HAS NOT BEEN CONVICTED. 
a 


» 


RESPECTFULLY SUBMI TTED, 
‘ 


revo 
Morton LiFtin 3 


ATTORNEY FOR DEFENDANT 

1819 H Street, Ne We, Surte 240 
WASHINGTON, D. C., 20006 
293-2520 


[Caption Omitted in Printing] 
TRANSCRIPT OF PROCEEDINGS 
( MOTION ) 


Friday, March 6, 1970 
PRO 
MR. LIFT IN: May it please the Court, I would like to 

waive the presence of the defendant for this motion. 
! If Your Honor please, this is a motion to exclude from 

: x 
feonsideration in the pre-sentence report some material which has » 
‘oeen submitted by the United States Attorney's office to the 


| cobatfon officer. The material is essentially as I understand ,. 


a 
jit, a very extended excerpt from the prosecutor’s memorandum which. 


ds a summary probably of evidence that the government |hoped to 


App. 11 


| 
prove with respect to the first two counts of the indictment in 


this case which it has agreed to dismiss. 


I would like to first clear out of the way the state- 


ment in the government's: response to che motto chat it-was the 
understanding of counsel that this material would be submitted 
to the probation officer. 
I was advised by the U.S. Attorney's office tmt it 
would be submitted. I stated at the time that I believe it was 


improper to submit it and that I couldn't prevent it being sub- 


mitted, but if it was submitted I would object to it and that 
I have done. So any suggestion whether intended or not that there 
was acquiescence in this that is not the case. 

The second point that I sont Hike to make clear is 
that I am not as the government reply suggests arguing that all 
material that is submitted to the probation officer should be 
proved in the ordinary way as though it were a trial and we 
have opportunity to examine witnesses, ete. We know the de- 
cisions which hold that as a general matter ‘the Court is en- 
titled to get much information through informal sources and this 
can be incorporated in a pre-sentence report to be considered 
by the judge, and it is discretionary to permit defense counsel 
to examine this or to state his views with respect to it. 

The motion deals with a specific narrow situation which 
has two aspects. One is whether the material which is relevant 


| 
only to the two counts of the indictment which the government 


i 
App. 12 


bnas agreed to dismiss can be presented to the Court for con- 


a 


sideration in sentencing. In other words, whether they can through | 
. the probation report or the pre-sentencing report attempt to 
, Prove a crime and have in effect sentence when they agreed to 
_ dismiss those counts. 
The second is whether in the indictment or not they 
can present evidence of a crime which is denied by the defendant. 
1 Now we believe that the procedure that they would use in effect 
‘would make the probation officer a forum for the trial of crimes 
, which the defendant has denied We think this is improper. 
MR, LIPPE: + + + 
Before Mr. Woll decided to enter his plea I made a 
| full disclosure to Mr. Woll and his counsel of just what the 
government would do and specifically in this regard through the 
: probation officer advising the Court of the entire two-year 
course of conduct that the government alleged this defendant 
| participated in, Mr. Liftin and Mr. Woll knew we'd do this, 
; however, they -- 
THE COURT: --excuse me. You said they knew you'd do 
this. Did you talk with Mr. Woll personally about this and 
his counsel? 
MR. LIPPE: Yes, sir. Mr. Woll was present on at least 
one occasion when I made it known to counsel that I was going to « 


» 


* provide the Court through the medium of the probation report, tis, 


PY 


background information. 


App. 13 


THE COURT: Was there any objection? 


MR. LIPPE: They never stated that they approved of 


this in the sense that they stated they would object to it at 


an appropriate time, the appropriate time being after the accept- 
ance of the plea and after I made such material available. How- 
fever, I wanted to make very sure the defendant's entry of a plea 
as made with full knowledge that he stood the chance of having 
his objection overruled at a hearing such as this, and that the 
Judge, the Court, would perhaps consider not just that one act 
to which he plead guilty but a continuing course of conduct which 
the forty-some odd pages that- we have: provided to the probation ; 
officer described. 
MR. LIPPE: + + + 
Very briefly, to continue then, our position is and 


the cases support us, you don't plead in a vacuum. A court has 


been given vast discretion ‘in determining sentence, vast dis-— 
cretion in deciding what ingredients will go into the Court's 


consideration. It has been te historical practice in this juris- 


diction when a defendant pleads to a lesser offense included 


the Court is made fully aware by the prosecutor, or by the 


probation officer, or a combination of both sokrces of the entire 
crime that has been committed. Counsel is asking by his motion 
which has no support under any of the cases that this Court take 
out of context a one day transaction which was in fact a part 


of a two-year course of conduct. Such is unreal and the Supreme 
| 


App. 14 


Court has on two specific occasions , case cited in the memo and 


a 


the case I just gave to the Court, clearly stated that the Court * 


‘ CY 
must sentence in a real sense and the only way a Court can sentence 
1 . t 


in a real sense is to have the overall picture. It is accepted “4 


by the Supreme Court that the lower courts who are vested with 


o4 


the aweseme duty of imposing sentence are in the exercise of their*} 


ee re ary 


an 


jurisdiction wise in the ways of facts of the world and can sift 


A 


out speculation from what appears to be good, well founded facts. ~ 


* * * 


wo 
a eer 


THE COURT: * * « 


In this case I think the government is right in their 


contention. I will deny your motion... . . 


[Caption Omitted in Printing] 


TRANSCRIPT OF PROCEEDINGS 
April 17, 
s * * 

MR. LIFTON: + « » 

If Your Honor please, I want at tais tine to reitterabe 
the objection I had previously voiced, and this is for the pur- + 

» 
pose of preserving and not waiving this objection with respect 
to the government's submission, for consideration of the pre- 
sentence report. It is charges of other criminal activity cof 
, which the defendant has not been convicted. It is my position,,. 


the defendant's, that the charges are to be considered, the 


government should be put to its proof and the defendant should 


. have an opportunity to introduce witnesses to disprove them. 


App. 15 


In the absence of that they should not be considered 


| 
P . | . 
in connection with sentencing because they are not crimes of 
: | : 


which he has been convicted. | 
| 
In this connection I should say that) the plea of guilty 

® | 


resulted from the government's initiative in its proffer to 


dismiss further counts which it is submitted, its hearsay report 


for consideration by the Court, and do not think that the 
government should be permitted to have the effect by a hearsay 
teport to have considered crimes committed by this hearsay re- 
port which it said it would drop and it has necee proved: 


The defendant has steadfastly denied any criminal con} 


duct except the one count to which he has pleaded guilty and 


believe that count, the facts surrounding that charge alone 


are appropriate for Your Honor's consideration) in sentencing. 
The important thing is that in connection with Count 


Five to which he has entered a plea of gulty, that he has con- 


| 
sistently reitterated the point that he was not influenced in - 
any way in his official conduct, nor was any attempt made to 


influence him in inefficient conduct. 


x * | 


THE COURT: Mr. Lippe, will you state briefly for the 


| 
record the nature of the i nformation that you turned over to 


ago. 


Mr. Lifton and also to the probation officer in this case sometlime 
ie 
| 


MR. LIPPE: Very well, Your Honor. 


. | 
The government submitted to the probation officer, Mr 


App. 16 
Howard, a 40 or 50 page resume of the defendant's course of 
conduct over an approximate two-year period during which period 
this defendant was the world-wide director of the socalled AID 
Excess Property Program. An exact copy of that resume was fur- 
nished’to Mr: Lifton. It would of course ‘t ake much too much 


of the Court's time for me to reitterate in detail what was in 


it at this time, but in general it described a course of conduct 


on the part of the defendant that showed nothing but contempt fbr “ 
those who had placed him in this position of extreme trust. 

I say that in as much as during the two year period 
on virtually during every occasion that the defendant traveled 
to Europe which was at least 6 or 7 or more times, he accepted 
Eom the contractor, Mr. Adrionis (phonetic Spelling) the co- 
defendant named in the indictment, things of value which includdd 
money, jewelry, and expense paid trips. Mr. Woll at no time evér « 
took any steps to even hide his flagrant disregard of violating 5 
his trust. On a number of occasions he and his paramour took 
a third party with them --one Colonel Skortis (phonetic spellin¢)., 
On other occasions he flaunted this situation in front of the ~ 
assistant administrator for the Agency of International Develop, 
ment, one Herbert Waters, who was named as a co-conspirator in 
the bill of particulars. ets 

MR. LIFTON: If Your Honor please, I would like to s*} 


on the record my objection to the prosecuting attorney's recitc: « 


of allegations of crime which the defendant has denied and I mc. 


App. 17 | 


ghat sentencing be postponed so that the prosecution be requirc |: 
. i 
to put in evidence,and principally so that the defendant can per 


yn evidence to disprove them. 
° 


| 
roe 
There were wild charges, and I say this with due. 


qonservatism in that report, and there were wild charges in what 

Nr. Lippe stated here. I have studied these carefully and man} 
| 

of these things are just inuendo on inuendo, just conjecture, 


: | 
and to have them a part of the.serious process of sentencing to 


me is not in accordance with our standards of justice. 


zs * | 
i 


‘ 
' 


JUDGMENT AND COPAMITMENT (Rev. 2-68) 


(Caption Omitted in Printing] 


Onthis 17th day of April ', 19 70 came the attorney for the 
government and the defendant appeared in person and? by his counsel, Morton Liftin, Esquire 
| 
It Is ADJUDGED that the defendant upon his plea of? guilty and the Court being satisfied 


there is a factual basis for the plea 
has been convicted of the offense of 


BRIBERY, Title 18 U.S.C. Section 201(g) 


as charged? in Count 5 | 
¢ and the court having asked the defendant whether he has anything to say why judgment should not 


« be progounced, and no sufficient cause to the contrary being shown or appearing to the Court, 


a It Is ADJUDGED that the defendant is guilty as charged and convicted. : 


It Is ADJUDGED that the defendant is hereby commited to the custody of the Attorney General or 
* his authorized representative for imprisonment for a period of* | 


® 
Two (2) Years, and a fine of $10,000.00. The sentence of, imprisonment is pur- 


‘guant to Title 18 United States Code Section 4208(a)(2) which provides, and 


° snap “by [name of counsel], counsel” or without counsel; the court advised the defendant of his rights 
to counsdl and asked him whether he desired to have counsel appointed by the court, and the defendant thereupon 


f stated that he waived the right to the assistance of counsel.” “Insert (1) “y guilt y) and the court being satistied 
there is a factu al Lasis for the plea.” (2) “not anilty, and 2 verdict of guilty.” 6) | “not guilty, and 2 findinie of 
© guilty,” or (4) “nolo contender Pn ¢ | Or OO ert “in count (s) number "iL required 
{Enter (bp sentence or ter if 2) awhett sentences to run concurscnnls, or cons 
en cereton Veo mar Sihtilenpen sapere: H Bee Orr ecens a 
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the Court hereby specifies, that the defendant may become eligible for parole 
‘at such time as the Board of Parole may determine. As to the fine, the 
defendant will stand committed until the fine is paid or until he is otherwise 
released in the manner provided by law. 


FETS RNBGH 


Iz Is ORDERED that the Clerk deliver a certified copy of this judgment and commitment to the 
vie! States Marshal or other qualified officer and that the copy serve as the commitment of the 
efendant. 


od bul d bya: 


/ United_States District Judge. 
The Court recommends sommiimenkxtok that the Director of the Bureau of pict Jude... a 


this case from the standpoint of a suitable place of confinement. 


[Caption Omitted in Printing] 


Onthis 17th dayof April , 19 70 came the 
attorney of the United States; the defendant in proper person and by 
his attorney, Morton Lifton > Esquire; and upon consideration 
of the government’s oral motion for leave to dismiss the remaining 
the indictment in the 2bove entitled case, it is ordered that leave to 
dismiss | the remaining counts of the indictment be and the 


same is hereby granted. 
Whereupon the United States Attorney dismisses the remaining 
counts of the above entitled case in open Court. 


BY DIRECTION OF: 


John J. Sirica 
Present: es: Juage 


United States Attorney Criminal Court # 
ROBERT M. SLES Tid. 
By: Lawrence Lippe Soa | 
TT See “rf _—— +4 
“Assistant U. S. Attorney L AG Mel ait [op | 


« Depu Clerk 
“Nicholas Sokal paty 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,303 


UNITED STATES OF AMERICA, 
Appellee, 


Vv. 


JACK K. WOLL, 
Appellant. 


| 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


| 
BRIEF FOR APPELLANT 
| 


STATEMENT OF ISSUES PRESENTED | 
FOR REVIEW | 


The issue presented for review is whether the trial court, in 
imposing sentence after a plea of guilty to one count of an indict- 
ment, may properly consider crimes charged by the Government in 

nik other counts of the indictment which have been dismissed on the 


Government’s motion and with respect to which defendant has 
never had a hearing or been convicted. 


This case has not previously been before this Court. 


REFERENCES TO RULINGS 


On March 6, 1970, the trial court denied defendant’s motion 
that certain material submitted by the Government relating to crimi- 
nal charges, other than the one to which he pleaded guilty, be 
excluded from the presentence report and from consideration by the 
trial court in the sentencing of defendant (A. 1, 9-12, 14). 


At the sentencing hearing on April 17, 1970, the trial court 
refused defendant’s oral motion for an evidentiary hearing on the 
Government’s charges of criminal offenses which defendant denied 
having committed and of which he had never been convicted which 
were dealt with in the presentence report and considered by the 
judge in imposing sentence (A. 14-15, 16-17). 


STATEMENT OF THE CASE 


This is an appeal from the sentence imposed upon defendant 
after a plea of guilty to one count of a five count indictment. By 
motions prior to and at the sentencing hearing defendant sought to 
have excluded from consideration in sentencing charges made by the 
Government of other crimes which defendant denied and of which 
he had not been convicted. These motions were denied and the trial 
jrdge imposed the maximum sentence of fine and imprisonment 
provided by statute. 


In December 1968 an indictment was filed charging the defend- 
ant Jack K. Woll, formerly an employee of the Agency for Inter- 


14 » references are to the pages of the appendix. 


national Development, (1) with conspiracy to commit offenses 
against and defraud the United States in violation of 18 U.S.C. 
Sections 201 and 371 (First Count), (2) with accepting a sum of 
money and other things of value in return for being influenced in 
the performance of official acts in violation of 18 U.S.C. Section 
201(c) (Third Count), and (3) with receiving a sum of money and 
other things of value for and because of his being a public official 
of the United States in violation of 18 U.S.C. Section 201 (g) (Fifth 
Count) (A. 2-9). The Second and Fourth counts of the indictment 
related to one Josef Adriaenssens, an official of a Belgium corpora- 
tion, with whom it was charged defendant Woll conspired to influ- 
ence his official conduct in the administration of a contract with 
the United States for the rehabilitation of excess OEE) under the 
Foreign Assistance Act of 1961. Ibid. 


; \ 
On January 15, 1970, defendant Woll pleaded guilty to the 


Fifth Count of the indictment and the other two counts charging 
him with criminal violations were thereafter dismissed on the Gov- 

ernment’s motion (A. 1, 18). In pleading guilty to the Fifth Count 
defendant admitted receiving a sum of $800.00 from a' contractor 
with the United States to pay for a trip of defendant and a female 

employee of the contractor (transcript of hearing of April 17, 1970, 
p. 2). Defendant, however, denied being influenced in his official 
conduct by this gratuity and the First and Third counts of the 

indictment charging such influence were dismissed as to him on the 
Government’s motion (A. 15, 18). 


| 

After defendant’s plea of guilty to the Fifth Count,| which did 
not charge any influence in his official conduct, was accepted by 
the trial court, the Government submitted to the probation officer 
for consideration in his presentence report a document of more than 
40 pages which dealt almost entirely with matters relating to the 
dismissed counts of the indictment (A. 10-11, 13). This document 


which was received by the probation officer appears to consist of 
excerpts from a Government memorandum relating to the prosecu- 

tion of the case (A. 10-11). The essence of the material submitted 

by the Government is that defendant Woll committed a number of 

crimes in addition to the one to which he entered a plea of guilty 
by accepting numerous gratuities and in return for them acting 
favorably with respect to the contractor in his official conduct 
(A. 12-13). 


The defendant moved that this information be excluded from 
the probation officer’s presentence report and from consideration 
by the trial court in the sentencing of defendant on the ground that 
the document contained charges which the defendant denied, of 
which he had not been convicted, and which the Government had 
agreed to dismiss (A. 9-10). In opposition to the motion the Gov- 
ernment argued that the trial court has discretion in determining 
sentence to take into consideration charges of crimes which defend- 
ant has denied and of which he had never been convicted (A. 13-14). 
The district court stated “I think the Government is right in their 
contention. I will deny your motion” (A. 14). 


The probation officer’s presentence report refers to the charges 
of other criminal conduct made by the Government and further 
recites the gist of an exparte conversation with the Government 
attorney that a witness for the Government would have testified to 
other criminal conduct on the part of the defendant.2_ The proba- 


2Material submitted by the Government and by the defendant to the Pro- 
bation Officer and a copy of the Probation Officer’s presentence report have 
been transmitted under seal to this Court as a supplemental record on appeal 
by order of the court below subject to the order of this Court. By its order of 
September 17, 1970 this Court denied defendant’s motion to inspect the sup- 
plemental record on appeal. Accordingly, defendant has not documented state- 
ments concerning this material with references to the supplemental record. 


tion officer’s presentence report contains the following additional 


statement paraphrasing his conversation with the Government’ s 
attorney: | 


“Mr. Lippe has also stated that if the case had gone 
to trial, the Government would have attempted to. 
show a connection between other envelopes handed 
to defendant and amendments to the contract of 
Adriaenssens. The amendments provided for hourly 
wage increases to Adriaessens’ employees engaged in 
working on AID property and, according to Lippe, 
granted some cost of living increases which were 
justified. However, the computations as a whole 
were excessive and it is Mr. Lippe’s contention that 
as an experienced business man, defendant knew this. 
* * * it is the Government’s contention that from a 
cost standpoint the amendments to the contract with 
Adriaenssens authorized by defendant were ‘over 


$70,000 more than they should have been.” 
Defendant’s counsel did not become aware of this exparte conversa- 
tion with the Government attorney until after sentence had been 


imposed. | 


After denial of his motion to exclude from sentencing consider- 
ation the report submitted by the Government, the defendant sub- 
mitted to the probation officer information impeaching and contra- 
dicting that supplied by the Government. This showed that the 
source of most of the Government’s information was a woman of 
easy virtue who had received gifts from the Government for her 
information and who had attempted to blackmail the defendant as 
her price for discontinuing her conversations with the Government, 
a proposal which the defendant rejected forthwith. The material 
submitted by defendant also refuted the charge that contract amend- 
ments were authorized by defendant and were unduly favorable to 
the contractor by showing that the amendments were the product 


of several divisions in the Agency for International Development and 
were, in fact, entirely appropriate. 


The probation officer’s presentence report contains an evalua- 
tion section’ which comments on the Government’s charges of other 
criminal conduct. Defendant does not know what conclusion, if 
any, the presentence report reached with respect to these charges 
since access to it has been denied. 


At the! sentencing hearing the defendant renewed his objection 
to the court’s consideration of additional offenses charged by the 
Government and, alternatively, requested a hearing at which he 
would have an opportunity to disprove the charges (A. 14, 16-17). 
The trial court requested the Government’s comments on these 
requests and the Government attorney embarked upon a tirade 
against the defendant encompassing critical comments upon a 
number of /aspects of defendant’s personal life which were entirely 
unrelated to the offense to which he pleaded guilty and for which 
he was being sentenced (A. 15-16). The trial court refused to grant 
either of defendant’s requests and forthwith imposed the maximum 
sentence allowable under 18 U.S.C. Section 201(g) of two years 
imprisonment and a $10,000 fine (A. 17-18). 


ARGUMENT 


Defendant contends that it was improper for the trial judge to 
take into consideration in imposing sentence for the offense to 
which he entered a plea of guilty other offenses charged by the 
Government of which defendant had not been convicted, which he 
denied, with respect to which he had no opportunity for hearing in 
the sentencing proceeding, and which were embraced in the counts 
of the indictment which the Government dismissed. This contention 
is predicated upon the premise that punishment cannot be imposed 
or increased upon the basis of factual assumptions which the person 


punished denies where there has not been an appropriate hearing for 
the determination of the disputed facts.3 | 
| 
In two recent decisions, this Court has held, notwithstanding 
large areas of discretion in the deciding agency, that punishment 
cannot be either imposed or increased upon the basis of a factual 
determination unless the individual adversely affected has had a fair 
opportunity to challenge that determination and unless the proce- 
dure employed provides reasonable assurance that the determination 
is correct. In Williams v. Robinson, __ U.S. App. D.C, __, 
F.2d , No. 23763, decided by this Court on June 19, 1970, it 
was held that a patient at St. Elizabeth’s Hospital could not be con- 
fined to the maximum security unit of the hospital upon the 
exparte administrative determination that he had perpetrated a rob- 
bery. In remanding the case to the district court which discharged 
the writ on a petition for habeus corpus, the Court stated: 
“We begin with the proposition, well established in 
our cases, that within broad limits the place and 
manner of confinement at Saint Elizabeths Hospital, 
and the treatment to be received by each individual 
patient, are matters properly committed to the! dis- 
cretion of the hospital administration. * * * 


“In deference to the administrative judgment, judicial 
review of the merits of internal hospital decisions is 
strictly limited. * * * Where the action challenged 
rests upon the determination of a disputed issue of 
fact, it must be able to point to procedures giving 
the individual affected a fair opportunity to challenge 
that determination, and providing reasonable assur- 
ance that the determination is correct. Unless this 
can be shown, the action may not be sustained.” 


| 
3Defendant also submits that the Government’s dismissal of the charges 
should preclude it from attempting to have them treated as proved and to have 
punishment for a different offense increased as a result thereof. | 


In United States v. Marshall, __ U.S. App. DiC bed 
__, No. 22485, decided June 30, 1970, this Court, sitting en banc, 
held that the sentencing court could not exercise its discretion to 
impose a more severe sentence upon a defendant as a second 
offender, as authorized by statute, without proof of the prior con- 
viction in the presence of the defendant. 


The rationale of these two decisions argues strongly that the 
trial judge in the present case did not have discretion to impose 
a more severe sentence upon the defendant because of challenged 
information furnished through the presentence report that he had 
committed offenses in addition to the one to which he pleaded 
guilty. As in Williams v. Robinson, supra, and United States v. 
Marshall, supra, there was no proof of important issues of fact in 
the presence of defendant, no fair opportunity to challenge a deter- 
mination that other offenses had been committed, and no reasonable 
assurance that the determination was correct. Defendant is com- 
pletely in the dark as to whether the presentence report reached a 
conclusion that defendant did or did not commit the other offenses 
which the Government has charged. If it did reach such a conclu- 
sion, this determination was obviously made in violation of the 
principles for a fair hearing enunciated in the two decisions just dis- 
cussed. Moreover, the probation officer who prepared the pre- 
sentence report has not been authorized, and is not competent, to 
try contested issues of fact with respect to guilt or innocence of 
criminal charges. If it did not make such a determination, the inclu- 
sion of prejudicial but inconclusive information concerning other 
crimes in a report which provides the trial judge with the basis for 
exercising his discretion in imposing sentence would seem to be 
equally objectionable. 


Defendant’s argument that the disputed Government charges 
of other criminal offenses, which were not the subject of an eviden- 


| 
tiary hearing, should not have been considered by the trial judge in 


imposing sentence finds support in the decisions of other courts 
that, despite the large area of discretion which may! repose in the 

district court with respect to the imposition of sentence and the 
wide latitude that may exist with respect to receiving information 
from out of court sources, there are important limitations on the 

information upon which the court may rely in imposing sentence. 
Thus, one court of appeals has held that illegally seized evidence 
cannot be considered by a sentencing judge (Verdugo v. United 
States, 402 F.2d 599 (9th Cir. 1968) and another has stated that 

evidence obtained during a period of unlawful detention may not 

be used for purposes of determining sentence (Armpriester v. United 
States, 256 F.2d 294, 297 (4th Cir. 1958)). 


| 

More directly pertinent here are the holdings that sentences 
imposed upon the basis of materially inaccurate information are 
invalid. Townsend v. Burke, 334 U.S. 736 (1948); United States v. 
Myers, 374 F.2d 707 (3rd Cir. 1967). Sentences were voided in 
both the Townsend and Myers cases because of the trial court’s 
incorrect assumptions with respect to the defendant’s prior criminal 
conduct.* In Hill v. United States, 368 U.S. 424 (1962), in denying 
a motion under 28 U.S.C. Section 2255 to vacate sentence on the 
ground that defendant had not been afforded an opportunity to 
make a statement, the Court noted (p. 429), “Nor is it suggested 
that in imposing sentence the District Judge was either misinformed 
or uninformed as to any relevant circumstances.” (Cf. Mempa y. 
Rhay, 389 U.S. 128 (1967); Peters v. United States, 113 U.S. App. 


*The holding in Townsend v. Burke is not limited to the right to counsel 
on sentencing. See Williams v. New York, 337 US. meee n. 18 (1949); 
“What we have said is not to be accepted as a holding that the sentencing pro- 
cedure is immune from scrutiny under the due process clause. | See Townsend 


v. Burke, 334 U.S. 736.” 
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D.C. 236, 307 F.2d 193 (1962). The requirement of accurate infor- 
mation would seem to preclude a sentence predicated upon charges 
of other criminal conduct, such as those made by the Government 
in the present case, in the absence of an evidentiary shearing which 
allows a detérmination whether the charges are correct or incorrect. 


In other contexts, the Supreme Court has held that notice and 
hearing are required for a valid determination of facts relevant solely 
to punishment. Statutes often authorize different sentences for the 
same offense in the case of habitual offenders and in other special 
circumstances. In these situations the Supreme Court has held that 
the more severe punishment cannot be imposed without notice and 
hearing that satisfy traditional requirements of procedural due 
process. In Specht v. Patterson, 386 U.S. 605 (1967), a Colorado 
statute provided that a person convicted for indecent liberties could 
be given a greater sentence under the Sex Offenders Act if the trial 
court was of the opinion that, if at large, he constituted a threat of 
bodily harm to members of the public or was an habitual offender 
or mentally ill. The Supreme Court held that before the Sex 
Offenders Act could be invoked, due process required that the 
defendant be present with counsel, have an opportunity to be heard 
with respect to the statutory factors, be confronted with witnesses 
against him, and have the right to cross-examination, and to offer 
evidence of his own. Similarly, where larger sentences were author- 
ized because of prior convictions, the Supreme Court has held that 
a defendant was entitled to reasonable notice and an opportunity to 
be heard with respect to the alleged prior convictions, and the right 
to representation by counsel. Oyler v. Boles, 368 U.S. 448 (1962); 
Chandler v. Fretag, 348 U.S. 3 (1954); Chewning v. Cunningham, 
368 U.S. 443 (1962). 


Notwithstanding the close analogy between the more severe 
sentence resulting from statutory requirements and that resulting 
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from the exercise of a sentencing judge’s statutory discretion on the 
basis of information provided by a presentence report, the Supreme 
Court has refused to require that presentencing information be pre- 
sented at an evidentiary hearing with a right to confrontation, CToss- 
examination, and rebuttal available to the defendant, Williams v. 
New York, 337 U.S. 241 (1949); Williams v. Oklahoma, 358 U.S. 
576 (1959). But the refusal to require an evidentiary hearing with 
respect to all information included in a presentence report does not 
foreclose the requirement of disclosure and opportunity for hearing 
with respect to significant derogatory information concerning the 
defendant furnished to the sentencing judge. 


The right to a hearing as to such information has been indi- 
cated by some courts and supported by other authorities. In Haller 
v. Robbins, 409 F.2d 857 (1st Cir. 1969), after a plea of guilty to 
kidnapping and before sentence, the prosecutor coriveyed to the 
judge information given to him by the kidnapping victim of an 
episode of sordid behavior of the defendant while she was in his 
custody. The court held this exparte conveyance of prejudicial 
information to the judge was a violation of due process and 
remanded the case to the district court “to conduct an evidentiary 
hearing as to the truth of the statement made by Mrs. M. and con- 
veyed to the sentencing judge” (p. 860). In Zeff v. Sanford, 31 
F.Supp. 736 (N.D. Ga. 1940), after being advised that the defendant 
wished to plead guilty, the judge held a conference with the Assist- 
ant United States Attorney in the absence of defendant at which he 
discussed the case, considered some of the evidence, and tentatively 
determined sentence. Thereafter the defendant was arraigned and 
sentenced in the judge’s chambers. On a petition for a writ of 
habeus corpus, the district court voided the conviction because the 
defendant had not been provided with counsel and stated (p. 738): 
| 


12 


“. . . any information not received from the accused 
himself or not given in his presence, which might 

influence the judgment, should be called to his atten- 
tion, without necessarily disclosing the sources of 
such information, so that he may be afforded an 

opportunity to object to its use and to rebut same. 
Even after conviction or plea of guilty, great care 
shall be exercised to see that the accused understands 
what is taking place and has, before sentence is 

imposed, a fair and full opportunity to answer 

charges made against him.” 


The decision was affirmed, per curiam, in Zeff v. Sanford, 114 F.2d 
1018 (Sth Cir. 1940), with the following statement: “The effect of 
the judgment of the District Court, 31 F.Supp. 736, is to enable the 
trial court ito resentence the prisoner upon re-examination of the 
facts concerning him in his presence. Under the peculiar circum- 
stances of this case we affirm that disposition of it.” 


In connection with the 1966 amendments to Rule 32, Federal 
Rules of Criminal Procedure, the Advisory Committee Notes contain 
the following statement, 39 F.R.D. 192, 194: “It is hoped that 
courts will 'make increasing use of their discretion to disclose so that 
defendants’ generally may be given full opportunity to rebut or 
explain facts in presentence reports which will be material factors in 
determining sentences.” Commenting on the proposed amendment 
to Rule 32(c)(2), Mr. Justice Douglas stated (39 F.R.D. 276, 279): 
“Whatever ‘should be the rule for the Federal Courts, it ought not 
to be one which permits a judge to impose sentence on the basis of 
information of which the defendant may be unaware and to which 
he has not been afforded an opportunity to reply.” ‘The right to a 
hearing with respect to derogatory information to be used in sen- 
tencing has also been urged by legal commentators. Note, Right of 
Criminal Offenders To Challenge Reports Used in Determining 
Sentence, 49 Colum. L. Rev. 567, 572 (1949); Note, Procedural 
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Due Process at Judicial Sentencing for Felony, 31 Harv. L. Rev. 
821, 829 (1968). 


The Tentative Draft, American Bar Association Project on Mini- 
mum Standards for Criminal Justice, Standards Relating to Sentenc- 
ing Alternatives and Procedures (1967), pp. 213-214, 226, also 
recommends disclosure to a defendant of derogatory information 
and an opportunity to rebut. The Advisory Committee” $ recommen- 
dation for such disclosure is based upon its judgment that the dis- 
cretion which the sentencing judge has to maximize or minimize a 
sentence should be based upon accurate information and that accu- 
racy can be safeguarded by the disclosure of this information to 
defendant’s counsel with an opportunity to refute information 
which is disputed. Jd., pp. 213-227. 


In commenting on its recommendation the Advisory Commit- 
tee points out “that fairness to the defendant requires disclosure of 
all information in the report which is adverse on the sentencing 
issue” because “incidents can and do occur” of severe sentences 
being imposed as the result of erroneous information contained in 
a presentence report. Jd., p. 219. A number of cases were cited as 
examples: State v. Pohlabel, 61 N.J. Super. 242, 160 A.2d 647 
(App. Div. 1960); United States v. Myers, 374 F.2d 707 (3rd Cir. 
1967); State v. Killian, 91 Ariz. 140, 370 P.2d 287 (1962). 


In support of its recommendation the Advisory Committee 
urges that knowledge of the details of adverse information and an 
opportunity to respond are as important at the sentencing phase as 
at the guilt phase of a criminal case. Jd., p- 220. It then questions 
differences in attitude with respect to notice and hearing between 
legislative and judicial sentences as follows (220-221): 


“Perhaps an example can best make the point. Assume 
two statutes, one defining the offense of robbery and 
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providing a ten-year maximum term and the other 
defining the offense of armed robbery and providing 
a twenty-year maximum. It would be unthinkable in 
this country to permit the defendant to be convicted 
of robbery under the first statute and yet sentenced 
to twenty years under the second because of a report 
submitted to the court by a probation officer which 
disclosed for the first time the fact that the defend- 
ant was armed. Defense of this result on the ground 
that the sources of such information would dry up 
if the defendant were told about it would be dis- 
missed out of hand. 


“But contrast a jurisdiction which takes a different 
approach. Assume here that the legislature has 
defined only one offense of robbery and has remitted 
to the sentencing court the job of grading the 
offender within the range of a twenty year maximum 
term.' In this context we seem quite prepared to 
admit the propriety of the same twenty year term on 
the same ground, namely that the defendant was 
armed. Yet this time we make no requirement that 
the defendant be informed that the judge may act on 
this basis. 


“Is there a relevant difference between the two cases? 
Why is it that when the legislature grades the severity 
of different circumstances under which the same 
basic offense can occur we require notice of the facts 
that ‘distinguish the different levels of punishment 
which are available, and yet when the courts are 
given unlimited discretion to engage in the same 
grading process no notice is necessary? Is there not 
an argument that the defendant in the latter case is 
more in need of notice as a practical matter than he 
is in the former? 


“Consider a further refinement of the example cited 
above. Assume that the legislature has defined an 
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offense of robbery with a maximum term of five 
years, and further has authorized an additional or 
supplemental term of ten more years if the defendant 
exhibited tendencies of sexual dangerousness or if he 
had committed the offense twice before. Again, it is 
perfectly clear that our system as now structured, 
and for good reason, would require that the| defend- 
ant be notified of the grounds on which suchia sup- 
plemental term could be based prior to its|imposi- 
tion. See Specht v. Patterson, 386 U.S. 605 (1967); 
Oyler v. Boles, 368 U.S. 448 (1962). Yet our system 
would seem also to permit imposition of the identical 
fifteen year term for the identical offense for the 
identical reasons without notice of the grounds if the 
decision were left to a judge, unguided by legislative 
criteria.” | 


The decisions of the Supreme Court in Williams v. New York, 
supra, and Williams v. Oklahoma, supra, that sentencing informa- 
tion furnished the judge was not required to meet the traditional 
standards of evidentiary due process did not hold that a defendant 
was not entitled to an opportunity to rebut derogatory information 
received by the Judge. In Williams v. New York, the Supreme Court 
specifically noted, 337 U.S. at 244, that “The accuracy of the state- 
ments made by the judge as to appellant’s background and past 
practices was not challenged by appellant or his counsel, nor was 
the judge asked to disregard any of them or to afford appellant 
a chance to refute or discredit any of them by cross-examination or 
otherwise.” And in Williams v. Oklahoma, supra, where the defend- 
ant claimed a violation of due process because the State’s Attorney 
was permitted to make an unswom, adverse statement to the court, 
the Supreme Court stated, 358 U.S. at 583, 584: | 

“It is not contended that petitioner requested or sug- 


gested that the trial court hear evidence in mitigation 
of the sentence. Nor did petitioner request or suggest 
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the court require the State to offer evidence in 
support of the aggravating circumstances. In these 
circumstances, we cannot say that petitioner was 
deprived of any right or of fundamental fairness by 
the fact that the trial court did not pursue the pre- 
sentencing procedures described by the Oklahoma 
statutes [a formal evidentiary hearing] * * * 


“Moreover after the State’s Attorney had made his 
statement, petitioner, upon interrogation by the 
court, stated that the recitals of that statement were 
true. * * * This alone should be a complete answer 
to the contention.” 


The clear implication of both decisions is that if the defendant 
had challenged the derogatory information and requested a hearing 
on the issue, the cases would have been considered in an entirely 
different light. 


In another context in which material submitted to a juvenile 
court judge was considered of a confidential nature, it was held that 
where this information was relevant to “critically important” action 
determining vitally important statutory rights of the juvenile, he was 
entitled to a hearing including access by his counsel to social records 
and probation or civil reports, among other things, and that the 
material submitted to the judge must be subject “‘to examination, 
criticism and refutation.” Kent v. United States, 383 U.S. 541, 563 
(1966). Certainly the information contained in a probation officer’s 
presentence report stands on no more sacrosanct a footing than 
social records and probation reports in a juvenile court proceeding, 
and the severity of sentence is no less “critically important” to an 
adult defendant than the waiver of jurisdiction to an adult court is 
to a juvenile. Derogatory information in a probation officer’s pre- 
sentence report should be subjected to the same “examination, criti- 
cism and refutation.” In this case if dismissal of counts in the 
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indictment charging other crimes did not foreclose these charges 
from consideration on sentencing, at the very least, defendant 
should have been advised of the treatment in the presentence report 
of the Government’s charges of other crimes embraced in the dis- 
missed counts of the indictment and been afforded an opportunity 


at an evidentiary hearing to refute them. 


CONCLUSION | 


For the foregoing reasons, the judgment imposing sentence on 
defendant should be reversed and the case remanded for sentencing 
by another judge on the basis of a revised presentence report which 
does not refer to charges of other criminal conduct or, alternatively, 
after an evidentiary hearing on the disputed criminal charges. 


Respectfully submitted, 
| 


MORTON LIFTIN | 
1819 H Street, N.W. 
Washington, D.¢. 20006 

Attorney for Appellant 


November, 1970 
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Argument: 


The District Court properly permitted the Government 
and appellant to submit material to the probation 
office relevant to appellant’s background and the cir- 
cumstances of the offense, and the court further acted 
well within its discretion in refusing to hold an evi- 
dentiary hearing concerning the contents of the sub- 
missions .. 
Conclusion —..._.._.. 
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ISSUE PRESENTED * 


* In the opinion of appellee, the following issue is 
presented: 


Whether the District Court erred in denying appellant’s 
fnotion to exclude from the presentence report material 
submitted by the Government to the probation office, or 
in the alternative to permit an evidentiary hearing as to 
the truth of the matters asserted in the material, when a 
copy of the material and an opportunity to rebut it were 
afforded to appellant? 


_. 


* his case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,8038 


UNITED STATES OF AMERICA, APPELLEE 
Uv. 


JACK K. WOLL, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 9, 1968, appellant was charged in counts 
one, three and five of a five-count indictment with con- 
spiracy to commit bribery, receiving money in return for 
being influenced in his duties as a public official of the 
United States, and receiving money because of official 
acts performed or to be performed by him, in violation of 
18 U.S.C. §$ 371, 201(¢) and 201(g), respectively. He 
was arraigned and entered a plea of not guilty three days 
later. On January 15, 1970, he withdrew his plea of not 
guilty and entered a plea of guilty to the fifth count of 
the indictment before Judge John J. Sirica of the District 
Court. 


(1) 
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Count five, incorporating by reference the second para- 
graph of count one, alleged that appellant, between Sep- 
tember 11, 1964, and July 14, 1967, acted as a public 
official of the United States in his capacity as Director 
of Material Resources in the Government Property Re- 
sources Division of the Agency for International Develop- 
ment (AID). In this position appellant was charged with 
the duty, inter alia, of signing contracts and performing 
other functions of a contracting officer in Antwerp, 
Belgium, in connection with the procurement of all serv- 
ices relating to the acquisition of material classified as 
foreign excess property under the provisions of the For- 
eign Assistance Act of 1961, as amended. His duties also 
included the administration of programs dealing with the 
acquisition, transfer and utilization of all excess property. 
On July 5, 1966, within the District of Columbia, appel- 
lant received and accepted a sum of money in exchange 
for official acts that had been, or were in the future to 
be, performed by him with reference to his duties as 
Director of Material Resources for AID. 

At the time appellant entered a plea of guilty to count 
five, he had been advised by Government counsel that the 
Government would submit to the probation officer a back- 
ground statement, setting forth in detail the lengthy and 
complex course of appellant’s conduct that formed the 
basis of the indictment against him (March 6, 1970, Tr. 
2, 4). A copy of the Government’s statement to the proba- 
tion office was served on appellant’s counsel on J anuary 
28, 1970. On February 20, 1970, appellant filed a motion 
in the District Court to exclude the material in the Gov- 
ernment memorandum from the presentence report to be 
delivered to the Court. After the Government filed a re- 
sponse, the District Court heard and denied appellant’s 
motion on March 6, 1970. 

One week later appellant sent to the Chief United 
States Probation Officer a twenty-four page memorandum 
designated as “Defendant’s Comments on Presentence 
Material Submitted by Government.” Appended to this 
memorandum were attachments totaling sixty-six pages, 
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including copies of several letters, memoranda, vouchers 
and other documents in support of appellant’s contention 
tas to the unreliability of a primary Government witness, 
the propriety and effectiveness of his own activities as an 
AID administrator, and numerous alleged inaccuracies in 
the Government’s background statement. 

The report of the probation officer to Judge Sirica, 
portions of which were made available to appellate counsel 
by order of the District Court, reflected that the proba- 
*tion office had received memoranda from both the Govern- 
ment and appellant with reference to the background of 
appellant’s activity leading to his indictment. The first 
two paragraphs of the section of the probation report 
designated as “Official Version” set forth the allegations 
of the indictment and recounted the circumstances sur- 
rounding appellant’s plea of guilty. A lengthy third para- 
graph traced in detail the circumstances of appellant’s 
"position with AID and his presence in Belgium during 
much of the period between 1964 and 1967. The fourth 
and fifth paragraphs of the “Official Version” section 
recounted the allegations as to the overt acts alleged in 
the indictment and indicated what the Government stated 
its proof would have been in the event of a trial. The 
last three paragraphs of the section were then devoted 
to appellant’s contentions in refutation of the Govern- 
ment’s allegations. The following section of the report, 
designated “Defendant’s Version,” set forth in four addi- 
tional paragraphs appellant’s version of the circumstances 
surrounding the offense. 

On April 17, 1970, the District Court, after observing 
that appellant’s counsel had filed an answer to the Gov- 
ernment’s statement “which is part of the probation of- 
ficer’s record” and that appellant had entered his plea not 
only freely and voluntarily, but with knowledge that the 
Government would submit a statement to the probation 
office (April 17, 1970, Tr. 6, 8-9), sentenced appellant to 
two years in prison and a fine of $10,000, providing pur- 
suant to 18 U.S.C. $ 4208(a) (2) that appellant could 
become eligible for parole at whatever time the parole 
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board might determine. It is from the judgment and com- 
mitment filed April 20, 1970, implementing that sentence, 
that this appeal has been taken. 


ARGUMENT 


The District Court properly permitted the Government 
and appellant to submit material to the probation office 
relevant to appellant’s background and the circum- 
stances of the offense, and the court further acted well 
within its discretion in refusing to hold an evidentiary 
hearing concerning the contents of the submissions. 


Appellant contends that the District Judge acted im- 
properly in taking into consideration, prior to the imposi- 
tion of sentence, other offenses “of which the defendant 
had not been convicted, which he denied, with respect to 
which he had no opportunity for hearing in the sentenc- 
ing proceeding, and which were embraced in the counts 
of the indictment which the Government dismissed.” 
(Brief for Appellant, pp. 6-7.) Appellant cites two recent 
opinions of this Court? in support of the proposition that 
“punishment cannot be either imposed or increased upon 
the basis of a factual determination unless the individual 
adversely affected has had a fair opportunity to challenge 
that determination and unless the procedure employed 
provides reasonable assurance that the determination is 
correct.” (Brief for Appellant, pp. 7-8.) In essence, ap- 
pellant argues, the District Court imposed a more severe 
sentence than it otherwise would have on the basis of 
information that was inaccurate, irrelevant, and as to 
which he had received no advance notice. Appellant’s 
argument reflects an accurate reading of neither the rec- 
ord in this case nor opinions in leading cases which sus- 
tain the sentencing discretion of trial courts exercised 
much less generously and openly than the manner in 
which the District Court proceeded here. 


1 United States v. Marshall, D.C. Cir. No. 22,485, decided June 30, 
1970 (en banc) ; Williams v. Robinson, D.C. Cir. No. 23,768, decided 
June 19, 1970. 
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We note initially that it is not at all clear, as appel- 
lant’s argument presumes, that the primary thrust of 
the material submitted by the Government to the proba- 
tion office concerned matter outside the bounds of count 
five of the indictment. Appellant’s statement of the facts 
in this regard indicates that in pleading guilty to count 
five he merely admitted receiving money from a con- 
tractor to pay for a trip for himself and a female em- 
ployee, but denied any influence in his official conduct as 
a result of the transaction. However, count five, after in- 
corporating the second paragraph of count one, reads: 


On or about July 5, 1966 within the District of 
Columbia, the defendant Jack K. Woll unlawfully, 
willfully and feloniously, directly and indirectly, ac- 
cepted, received and agreed to receive a sum of 
money and other things of value for and because of 
official acts, performed and to be performed, by him, 
in respect to his duties hereinbefore described. [Em- 
phasis added.] 


It is thus clear not only that appellant admitted receiving 
money, but that he admitted receiving it “for and because 
of official acts” that he had performed in the past and 
might perform in the future as an AID administrator. It 
was thus relevant to the allegations of count five for the 
court to be informed fully prior to sentence as to all kinds 
of official acts that had been performed by appellant 
as an AID administrator, both before and after the date 
of the offense alleged in count five. 

- In this light it is helpful to examine in some detail the 
material submitted to the probation office by the Govern- 
ment. Pages one through four, entitled “Principal Parties 
Involved,” recite brief employment biographies of the 
parties involved in the offenses alleged in the indictment. 
The following three pages (numbered 26 through 28) ex- 
plain the AID Excess Property Program—the program 
with which appellant was intimately involved in his of- 
ficial acts as an AID administrator. The following twelve 
pages (numbered 29 through 40) analyze the contract and 
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amendments thereto, between AID and the firm of J. 
and M. Adriaenssens of Antwerp—a contract which ap- 
pellant was charged with the duty of negotiating and 
periodically amending as part of his responsibilities as 
an AID administrator, and which he in fact negotiated as 
part of his official acts. The last twenty-three pages (num- 
bered 43 through 64, 76 and 77) containg a narrative 
description of appellant’s developing relationship with the 
woman from whom he received the money specified in 
count five of the indictment, including descriptions of 
trips taken with her to various parts of the world during 
the period of time he was a public official acting on be- 
half of AID—the period of time set forth in the second 
paragraph of count one of the indictment and incorpor- 
ated by reference into count five. Interspersed throughout 
the narrative is a recitation of various official acts per- 
formed by appellant during the same period with refer- 
ence to the Adriaenssens contract and its amendments. 

Appellee thus initially maintains that the material sub- 
mitted by the Government to the probation office was dir- 
ectly relevant to the allegations set out in count five of 
the indictment, to which appellant pleaded guilty, and 
was thus unquestionably appropriate information to be 
considered by the probation officer in recommending sen- 
tence, as well as by the trial judge in imposing sentence. 
Even assuming arguendo, however, that not all of the 
material submitted by the Government was strictly rele- 
vant to the precise offense to which appellant entered a 
plea, the latitude of sentencing judges to consider the 
kind of information submitted by the Government in this 
case has been affirmed and reaffirmed by the Supreme 
Court, as well as by at least one Circuit. 

After a jury found a defendant guilty of first-degree 
murder and recommended a sentence of life imprison- 
ment in Williams v. New York, 387 U.S. 241 ( 1949), the 
trial judge nevertheless sentenced the petitioner to death 
on the basis of information as to other offenses contained 
in a presentence report. In rejecting the petitioner’s con- 
tention that the trial judge improperly considered such 
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information, the Supreme Court first traced the historical 
difference at common law between the guilt-finding and 
sentencing processes: 


Tribunals passing on the guilt of a defendant have 
always been hedged in by strict evidentiary proce- 
dural limitations. But both before and since the 
American colonies became a nation, courts in this 
country and in England practiced a policy under 
which a sentencing judge could exercise a wide dis- 
cretion in the sources and types of evidence used to 
assist him in determining the kind and extent of 
punishment to be imposed within limits fixed by 
law. .. . 337 U.S. at 246. 


The Court then went on in Williams to define the trial 
judge’s task in sentencing: 


A sentencing judge . . . is not confined to the nar- 
row issue of guilt. His task within fixed statutory 
and constitutional limits is to determine the type 
and extent of punishment after the issue of guilt has 
been determined. Highly relevant—if not essential— 
to his selection of an appropriate sentence is the pos- 
session of the fullest information possible concern- 
cerning the defendant’s life and characteristics. And 
modern concepts individualizing punishment have 
made it all the more necessary that a sentencing 
judge not be denied an opportunity to obtain perti- 
nent information by a requirement of rigid adher- 
ence to restrictive rules of evidence properly ap- 
plicable to the trial. 3837 U.S. at 247 (emphasis 
added). 


The Court concluded its opinion in Williams by explicitly 
rejecting the need for the kind of presentence hearing for 
which appellant here argues: 


[T]he modern probation report draws on information 
concerning every aspect of a defendant’s life. The 
type and extent of this information make totally im- 
practical, if not impossible, open court testimony 
with cross-examination. Such a procedure could end- 


8 


lessly delay criminal administration in a retrial of 
collaterial issues. 337 U.S. at 250. 


Two more recent cases, citing Williams with approval, 
have even more explicitly affirmed the propriety of a sen- 
tencing judge’s consideration of “unsworn or ‘out-of- 
court’ information relative to the circumstances of the 
crime.” Williams v. Oklahoma, 358 U.S. 576, 584 (1959) ; 
Hoover v. United States, 268 F.2d 787 (10th Cir. 1959). 
In Hoover, where the defendant challenged his sentence 
on the grounds that the presentence report contained 
numerous inaccurate, untrue and prejudicial statements, 
that it was ex parte, and that he was given no opportunity 
to contradict or refute its contents, the Tenth Circuit 
held that the action of the sentencing judge, 


in taking into consideration and giving appropriate 
weight to the information obtained in that manner 
in determining the kind and extent of punishment to 
be imposed upon appellant within the limits fixed by 
law, without affording appellant an opportunity to 
contradict or rebut statements contained in the re 
port, did not violate due process. 268 F.2d at 790. 


The propriety of the District Judge’s ruling here is 
highlighted by the distinctions as well as the similarities 
between the Williams cases and the Hoover case, on the 
one hand, and the instant case on the other. Not only do 
those cases affirm the propriety—and, indeed, the de- 
sirability—of the sentencing judge’s resort to the kind of 
background information made available by the Govern- 
ment here, but the right of the accused either to have 
access to the sources of such information or to rebut it is 
narrowly circumscribed. See also Rule 32(c), FEp. R. 
Crim. P. Not only is the kind of evidentiary hearing 
sought by appellant here explicitly rejected as a necessary 
incident of the sentencing process, Williams v. New York, 
supra, 337 U.S. at 250, but the kind of access to source 
material and opportunity to refute it that was afforded 
him below is unnecessary. Hoover v. United States, supra. 
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* appellant’s reliance on United States v. Marshall and 
Williams v. Robinson, swpra, note 1, recently decided by 
this Court, is as extenuated as it is misplaced. Neither 
case dealt even remotely with the issue raised here. In 
Marshall this Court en banc was confronted with the ques- 
tion of the proper procedure for proving a defendant’s 
prior conviction where such a conviction was a predicate 
to a more lengthy sentence than would have been lawfully 
permissible absent such a conviction. The Court held that 
such proof must be introduced in the defendant’s presence 
in order to afford him an opportunity that might other- 
wise be unavailable to explain the circumstances of the 
conviction at allocution. United States v. Marshall, supra, 
slip op. at 6-7. In the instant case appellant was not liable 
to be sentenced, and was not in fact sentenced, in excess 
of the period of incarceration or amount of fine permis- 
sible under the statute. See 18 U.S.C. § 201 (g). Thus no 
issue as to the proper procedure of proof of facts or cir- 
cumstances justifying such an excessive sentence was 
presented. 

In Williams v. Robinson this Court concluded that the 
records of Saint Elizabeths Hospital failed to demonstrate 
an adequate basis for the transfer of a patient to the 
maximum security unit of the hospital where the admin- 
istration of the hospital reached an ex parte determina- 
tion that the patient had been involved in a robbery with- 
out any notice or hearing; a transfer based upon such an 
inadequate record, the Court held, is unlawful. Where a 
patient challenges the legality of hospital decisions “re- 
warding the treatment accorded him or the manner of 
his confinement,” the Court concluded, the hospital rec- 
ords must be adequate to demonstrate the propriety of 
the decision under standards providing the patient with a 
fair opportunity to challenge a determination leading to 
the decision and giving reasonable assurance that the de- 
vermination is correct. Williams v. Robinson, supra, slip 
op. at 4, 6, 8-9. 

Appellant contends that the rationale of this Court’s 
Williams case “argues strongly that the trial judge in the 
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present case did not have discretion to impose a more 
Severe sentence upon the defendant because of challenged 
information furnished through a presentence report that 
he had committed offenses in addition to the one to which 
he pleaded guilty.” (Brief for Appellant, p. 8.) We sub- 
mit, to the contrary, that the information furnished the 
probation officer was relevant to the offense to which ap- 
pellant entered his plea; but we would also point out that 
the record is bare of any suggestion whatsoever that the 
District Judge imposed a more severe sentence on appel- 
lant than he otherwise might have. Moreover, appellant, 
unlike the petitioner in Williams v. Robinson, both was 
afforded and in fact utilized an opportunity to refute al- 
legations that might or might not have played a part 
in the District Judge’s sentencing determination. The 
portions of the probation officer’s presentence report 
designated as a part of the record on this appeal reflect 
that, far from adopting either the allegations of the Gov- 
ernment or the refutations of the appellant as his own, 
the reporting probation officer scrupulously set forth the 
contentions of both the Government and appellant, in each 
instance labeling them as to source. 

Appellant thus not only was afforded his traditional 
right of allocution at the time of sentence, but was af- 
forded well in advance of sentence access to information 
that might have formed a basis for his sentence, as well 
as an opportunity to refute that information. The District 
Judge’s vigilance to protect his rights at sentencing was 
thus not only in compliance with, but exceeded, the stand- 
ards required by the Supreme Court. Williams v. New 
York, supra; Williams v. Oklahoma, supra. 


11 
CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
HENRY F. GREENE, 
Assistant United States Attorneys. 
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